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amount of disability benefits was determined based upon Dr. Kudrewicz evaluation which
assigned a 5% WPI to the subsequent injury. Thus, this is the amount, determined based
upon the 4" Edition of the Guides, which the applicant wants reimbursed. That is, the
WPI determined the compensation paid, which includes the cost of medical care and the
compensation paid the injured worker based upon the percent of disability rating. The
compensation paid was also calculated, based upon a total disability rating of 10%, which
serves to cap the award because looking backwards, Dr. Kudrewicz determined that the
total disability suffered by the injured worker was 10%, 50% of which, or 5% of which is
allocated to the pre-existing condition and 50% or 5% may then be allocated to the
subsequent injury.

25.  For purposes, however, of the subsequent injury account analysis, the
applicant wants the Board to apply the 5" Edition, which, according to Dr. Soong, would
result in a 6% to 8% disability for the pre-existing condition. Since the totality of the
disability is still capped at 10%, because the claim is not being reopened based upon the
5™ Edition to create an even larger total disability, the allocation then becomes for the
subsequent injury, 1% to 3%, or the allocated remainder from the 10% WPI combined
disability rating first established by Dr. Kudrewicz when the 6% to 8% WPI for the pre-
existing condition is subtracted from the 10% WPI.

26.  Thus, using the applicant's theory, the Board would be approving a
reimbursement to the employer based upon a 5% disability rating, on the one hand, since
that is the amount of compensation being sought in reimbursement as that sum which Dr.
Kudrewicz allowed. On the other hand, adopting at the same time, Dr. Soong's 5" Edition
assignment of a 6% to 8% disability rating for the pre-existing condition in order to
establish subsequent injury eligibility, the Board would be reimbursing based upon a 5%
WPI for an injury that would be listed at 1% to 3% for subsequent injury account
eligibility purposes. Since the Board may only reimburse for the compensation due, an
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absurdity is the result since payment from the subsequent injury account would be made
based upon a 5% WPI, and yet for subsequent injury account eligibility purposes, the
same, subsequent injury would be listed at a 1% to 3% WPI disability.

27.  The applicant cannot have it both ways, because the Board may reimburse
for only the compensation which is due. Under Dr. Soong's subsequent injury account
analysis, the only compensation due would be at the maximum, 3% WPI, and at the
minimum, 1% WPI. On the other hand, when the disability calculation was actually made
and payment disbursed, the payment was based upon a 5% WPI, for the subsequent
injury, leaving the pre-existing condition with a 5% WPI. So, either the applicant is
eligible and payment for the compensation due to the subsequent injury is 1% to 3%, as
that is what Dr. Soong's subsequent injury account analysis yields. Or, reimbursement is
for the actual compensation paid, which is the 5% figure which, then, would leave only a
5% disability rating for the pre-existing condition, that is, a WPI which fails to satisfy the
6% requirement of NRS 616B.578(1).

28.  This selective path to eligibility cannot be countenanced, however, because
the Board only has the authority to reimburse for the compensation that is due. The
amount that was due was calculated based upon a WPI of 5%. The Board may look no
further and as a result, only another 5% WPI is left to be allocated to the pre-existing
condition. Therefore, honoring its duty to compensate for only that which is due, the
Board must reject the claim as the 6% requirement of NRS 616B.578(1) is not satisfied if
the Board compensates based upon a 5% WPI, which the Board would be required to
compensate as this is the percentage of disability for which the self-insured employer
provided compensation when the disability was rated for compensation purposes and is,
therefore, the amount that is due from the Account if eligibility were to be established.

29.  The applicant's claim that the 5" Edition of the Guides should be used for
determining eligibility for reimbursement from the Account when the amount to be
reimbursed was decided under the 4" Edition of the Guides is rejected.
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30.  As the applicant offered only the disability impairment rating determined
under an inappropriate edition of the Guides, the only credible evidence in the record,
then, on disability impairment for the pre-existing impairment is the determination by Dr.
Kudrewicz that the pre-existing impairment be assigned a 5% WPI disability impairment.

31.  The applicant has failed, therefore, in its burden of showing that the
requirements of NRS 616B.578(3) have been satisfied. Therefore, the applicant has
failed in its burden of satisfying an essential requirement of eligibility for reimbursement
from the Subsequent Injury Account.

32.  The application for reimbursement submitted from the Subsequent Injury
Account is deficient by reason of a failure of proof on the part of the applicant to show
that NRS 616B.578(3) has been satisfied.

DECISION

Good cause appearing, the application for reimbursement submitted to the Board
in the above-captioned case by Pro/Group Management, Inc., the applicant, is hereby
denied. The vote of the Board to reject the application and deny the claim was 3-0, with
two Board members being absent. A quorum of the Board was present, however, to
render its decision. The application was rejected upon a motion of Joyce Smith, seconded
by Gail Gibson, on the 7" day of July, 2004.

Further, on March 8, 2005, with a quorum being present, upon a motion of Gail
Gibson, seconded by Joyce Smith, the Board voted 3 in favor and 0 against with 1
abstention(s) thereby approving these Findings of Fact, Conclusions of Law and
Decision as the action of the Board.

s/ Horkl
Dated thisé?/ day ofMQJ'cﬂﬁ, 2005.

By,
Rgchard [annbne, Board Chairperson
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CERTIFICATE OF SERVICE

Pursuant to NRCP 5(b), I certify that I am an employee of the Law Offices

of ZEH SAINT-AUBIN SPOO, and that on this date I served the attached, Findings of

Fact Conclusions of Law And Determination of the Board, on those parties identified

below by:

Placing an original or true copy thereof in a sealed envelope,
%ostage prepaid, placed for collection and mailing in the
nited States Mail, at Reno, Nevada:

Richard S. Staub
Attorney at Law

Post Office Box 392
Carson City, NV 89702

John F. Wiles, Division Counsel

Department of Business and Industry
Division of Industrial Relations

1301 North Green Valley Parkway, Suite 200
Henderson, NV 89104

Personal delivery

Telephonic Facsimile at the following numbers:

Federal Express or other overnight delivery

Reno-Carson Messenger Service

_

Certified Mail/Return Receipt Requested

Dated thisApril 21, 2005.
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