












































the rating Dr. Betz assigned to the preexisting condition. Without the 1% enhancement, this
requirement of NRS 616B.578(3) is not satisfied.

I1.  The only question, therefore, to be decided by the Board in this case is whether
the activities of daily living can be used as a matter of fact, here, to enhance the disability rating
assigned to the pre-existing condition, the injured worker's injury to the lower spine. If activities
of daily living were impaired to a degree which would justify enhancement of the rating assigned
the pre-existing condition, proof of a preexisting permanent physical impairment would be
shown and the application should be accepted for reimbursement. If the activities of daily living
were not sufficiently adversely impaired to justify an enhancement of the rating assigned the
preexisting condition, then, there is a failure of proof that a preexisting permanent physical
impairment, as defined by NRS 616B.578(3), has been shown, and the consequences of that
failure for the applicant would then ensue.

12. The Board expressly finds that the 5% PPD rating assigned by Dr. Betz to the
preexisting condition, the injury to the lower spine, may not be enhanced by 1% to 3% due to the
activities of daily living because the record is deficient of proof by the applicant that as a matter
of fact, the injured worker's activities of daily living were negatively impacted to the degree that
would warrant an enhancement by 1% or more of the 5% PPD rating for the pre-existing
condition of the spine rated by Dr. Betz and relied upon by the applicant to show the presence of
a preexisting permanent physical impairment.

13.  Since the preexisting condition of the spine supports only a 5% PPD rating, the
applicant has failed to meet the threshold requirement of NRS 616B.578(3) for proof of the
presence of a preexisting permanent physical impairment.

14.  Without proof of a preexisting permanent physical impairment as defined in NRS
616B.578(3), the applicant has also failed to prove that NRS 616B.578(1) has been satisfied
because satisfaction of the statute turns upon proof of the existence of a preexisting permanent
physical impairment which then combines with the subsequent industrial injury to substantially
increase the compensation paid the injured worker.
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15.  The applicant has, therefore, failed to satisfy the requirements of NRS
616B.578(1) and (3). As the applicant must prove by a preponderance of the evidence that each
requirement of NRS 616B.578 has been satisfied, the applicant is ineligible for reimbursement
from the Account. The application is deficient when measured against NRS 616B.578.

16.  The application for reimbursement must be denied because the applicant has
failed to show that NRS 616B.578 (1) and (3) were satisfied.

DECISION OF THE BOARD

Based upon the Findings of Fact and Conclusions of Law set out above, the Board makes
it's decision as follows:

The determination of the Administrator of the Division of Industrial Relations is affirmed
by the Board for the Administration of the Subsequent Injury Account for the Association of
Self-Insured Public and Private Employers. The applicant has failed to establish by a
preponderance of the evidence that NRS 616B.578 (1) and (3) were satisfied. Therefore, the
application for reimbursement from the Subsequent Injury Account for the Association for Self-
Insured Public and Private Employers is hereby denied. The application was denied upon a
motion by Joyce Smith, seconded by Emilia Hooks, made pursuant to NRS 616B.578 (1) and
(3), for denial of the claim. The vote was 3, in favor of the motion, none against the motion,
with no abstentions. As a majority of those voting when a quorum of the Board was present
voted in favor of the motion, the motion was duly adopted. Tr., 35; 10-25, 36; 1-19.

Additionally, on August 18, 2010, the Board, having reviewed this Decision and after
due deliberation, upon the motion of Emilia Hooks, seconded by Joyce Smith, voted to adopt this
Decision, with Findings of Fact and Conclusions of Law, as the Decision of the Board and to
authorize the Chairman to sign this Decision after the Board's legal counsel completes the
clerical corrections needed to finalize this document.
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The vete was 3 in favor and 0 against with 2 abstentions. Members Lau and Hoolihan
abstained because they were not members of the Board when this matter was heard and decided.

They took no part in the

deliberations of this motion.
I P
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AFFIRMATION
Pursuant to NRS 239B.030
The undersigned does hereby affirm that the instant document does not contain the social
security number of any person.
SO
Dated this (J day of October, 2010. Zeh & Winograd

é}s -

" Charles R. 7, Esq.
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Certificate of Service

Pursuant to NRCP 5(b), I certify that I am an employee of the Law Offices of Zeh &

Winograd, and that on this date I served the attached, Findings of Fact Conclusions of Law And
Determination of the Board, on those parties identifi ed below by:

7

Placing an original or true copy thereof in a sealed envelope,
postage prepaid, placed for collection and mailing in the United

States Mail, at Reno, Nevada:

Richard S. Staub
Attorney at Law

Post Oftfice Box 392
Carson City, NV 89702

John F. Wiles, Division Counsel

Department of Business and Industry
Division of Industrial Relations

1301 North Green Valley Parkway, Suite 200
Henderson, NV 89704

Certified Mail/Return Receipt Requested:

Richard S. Staub
Attorney at Law

Post Office Box 392
Carson City, NV 89702

John F. Wiles, Division Counsel

Department of Business and Industry
Division of Industrial Relations

1301 North Green Valley Parkway, Suite 200
Henderson, NV 89704

Personal delivery

Telephonic Facsimile at the following numbers:

Federal Express or other overnight delivery

Reno-Carson Messenger Service

Z
Dated this %_ day of October, 2010.

*ﬂ/m ﬂ%mwu C‘é%-

Karen Kennedy

S:\KarenK\SIA\Decisions\5004.0234.2007.0898\Findings of Fact R4.wpd

Decision re: 5004.0234.2007.0898 20

September 15, 2010






