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or greater and the percentage of permanent physical impairment resulting from all causes
and conditions, including the industrial injury, is greater than 20%...." Id at 1180
(emphasis added).

31. The comparison and the contrast between the Nevada statutory scheme and
the Utah statute, which admits of stacking, could not be more striking and clear. In Utah,
the analysis expressly allows the consideration of all causes and all conditions including
the subsequent injury to get to the 20% threshold requirement. The statute is expressly in
the plural. It expressly invites consideration of all causes, without regard to a percentage
other than a total which includes the subsequent injury. The statute expressly invites the
consideration of all conditions, without regard to a percentage other than a total which
includes the subsequent injury. The statute also expressly allows both causes and
conditions in concert with each other. The accumulation or aggregation of a the totality
of the injured worker's health is plainly invited.

32.  The Board is of the opinion that nothing even remotely approaching this
kind of language exists in NRS 616B.578(3). Furthermore, the Utah statute, 35-1-69, is
an example of the kind of language the Nevada legislature could have used had it wanted
to allow for the aggregation of independent or isolated injuries or conditions in order to
achieve the 6 percent level. The fact that the Nevada legislature could have used the kind
of language used in Utah but did not use such language is a strong indicator Nevada did
not intend for stacking to be permitted, then, in Nevada.

33.  The threshold level of 6 percent versus 20 percent would also lead to the
same conclusion. Stacking would be the natural consequence of a threshold level as high
as 20 percent. Absent stacking, a 20 percent threshold would rule out all but the most
catastrophic of pre-existing conditions. Conversely, if stacking were permitted for a
threshold as minimal as 6 percent, even the most common, marginal afflictions, when
joined together, would give rise to second injury account liability. It would be as if there
were no threshold whatsoever.
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34.  The concept, therefore, of stacking under the Nevada statutory scheme, the
Board concludes, is not permitted.

35.  Therefore, interpreting and applying NRS 616B.578(3), the Board does not
understand the statute to permit the stacking of conditions to achieve the 6 percent
threshold the statute requires to be satisfied. This is, however, the request being made of
the Board by the applicant in this case. The Administrator, DIR, rejected the application
for failing to satisfy the 6 percent requirement because the subsequent injury was to the
lumbar spine and the pre-existing conditions relating to the lumbar spine did not give rise
to a rating of 6 percent or more. The Administrator's understanding of the meaning of
NRS 616B.557(3) is consistent with the Board's interpretation of NRS 616B.557(3)
according to the plain meaning of the statute.

DECISION OF THE BOARD

Based upon the Findings of Fact and Conclusions of Law set out above, the Board
makes it's decision as follows:

The determination of the Administrator of the Division of Industrial Relations is
affirmed by the Board for the Administration of the Subsequent Injury Account for Self-
Insured Employers. The applicant has failed to establish by a preponderance of the
evidence that NRS 616B.578(3) was satisfied. Therefore, the application for
reimbursement from the Subsequent Injury Account for Self-Insured Employers is hereby
denied. The application was denied upon a motion by Joyce Smith, seconded by Dennis
Barton, made pursuant to NRS 616B.578(3) for denial of the claim. The vote was 4-0-1,
in favor of the motion, with Gordon Hutting abstaining. As a majority of those voting
when a quorum of the Board was present voted in favor of the motion, the motion was
duly adopted.

Additionally, on October 23, 2003, the Board, having reviewed this Decision and
after due deliberation, upon the motion of Gail Gibson, seconded by Joyce Smith, voted
to adopt this Decision, with Findings of Fact and Conclusions of Law, as the Decision of

the Board.
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The vote was 3-0-1-1, with Gordon Hutting abstaining because his employer is a

member of PACT, the applicant, and Dennis Barton being absent. As a majority of those

voting when a quorum of the Board was present voted in favor of the motion, the motion

was duly adopted.
Dated this /7 day of December, 2003.
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Certificate of Service

Pursuant to NRCP 5(b), I certify that I am an employee of the Law Offices of ZEH
SAINT-AUBIN SPOO, and that on this date I served the attached, Findings of Fact
Conclusions of Law And Determination of the Board, on those parties identified below

Placing an original or true copﬁct(l:l&r)gogn 13 glzcl;la_lufgd iflnt\{leéope,

ostage prepaid, placed for co
FJni?;% g)tatgs Malj?l, at Reno, Nevada:

Robert S. Larsen, Esq.
STORY & SERTIC

777 Sinclair Street, Suite 201
Reno, NV 89501

John F. Wiles, Division Counsel

Department of Business and Industry
Division of Industrial Relations

1301 North Green Valley Parkway, Suite 200
Henderson, NV 89104

Personal delivery

Telephonic Facsimile at the following numbers:

Federal Express or other overnight delivery

Reno-Carson Messenger Service
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Certified Mail/Return Receipt Requested

Dated thisDecember 31, 2003.
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