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a record review, and concededly an incomplete record review, at that. See Exhibit L, p. 1., see
also, Tr., 20, 21;1-24, 32; 20-25, 33; 1-11.

21. There was only one examination for a permanent partial disability presented in
this matter and it was conducted by Dr. Pirruccello. Since he conducted his examination in
2002, he was obliged to apply the 4™ Edition of the Guides because NRS 616C.110, as currently
written, would not have applied at that time to Dr. Pirruccello's examination of the injured
worker. Tr., 20; 7-12, 21; 1-24.

22. Furthermore, given that Dr. Betz's review was admittedly based upon incomplete
medical records and he did not have the benefit of taking a medical history directly from the
injured worker or examining him, the Board would place greater reliance upon the opinion of Dr.
Pirruccello.

23.  Therefore, based upon the plain reading of NRS 616C.110, both as written in
2002 and presently the Board's interpretation of NRS 616B.578(3), the policy considerations
outlined above, and the context within which the compensation paid is determined in relation to
the disability rating assigned, the Board concludes that the applicant is mistaken when it argues
that the Board must use the 5™ Edition of the Guides to assess eligibility in this case and that the
Board is foreclosed from, therefore, using Dr. Pirruccello's opinion because it was not based
upon the 5™ Edition of the Guides. Tr., 34; 24, 25, 35; 1-10.

24, The Board finds, further, that the only examination purposes of permanent partial
disability conducted and before the Board in this case is the rating and apportionment of Dr.
Pirruccello. 7bid., see also, Tr., 20; 13-25, 21; 1-8.

25.  Further, no serious challenge to Dr. Pirruccello's rating and apportionment was
raised by the applicant other than the fact that it was based upon the 4" Edition and not the 5"
Edition of the Guides. Indeed, the applicant would be hard pressed to levy such a challenge,
having accepted it and paid the compensation at issue based upon it.

26.  The Board also declined to have Dr. Betz called for, according to the offer of
proof, his opinion that the results would have been the same in his opinion had the Range of

Motion approach been applied under the 4" Edition of the Guides. Tr., 36; 9-18. This type of
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challenge to the opinion of Dr. Pirruccello was, however, too late in the day as NAC
616C.103(7), plainly establishes. Such a challenge would have been, therefore, irrelevant.
However, the Board believes the results would have been the same because under the 4 Edition
of the Guides, Dr. Betz, like Dr. Pirruccello, would have been obliged to apply the DRE
approach to the injured worker's injury and, therefore, should have come to the same conclusion,
a 10% PPD, whole person combined, apportioned 5% to each of the preexisting and subsequent
injuries would have been warranted. Tr., 38; 23-25, 39; 1-24.

27.  Accordingly, the PPD evaluation and apportionment rendered by Dr. Pirruccello,
is the preferred and appropriate assessment of the injured worker's condition upon which to base
the applicant's eligibility for reimbursement.

28. Based upon the assessment, evaluation and examination of Dr. Pirruccello, which
the applicant accepted and then used to pay the claim, the PPD for the injured worker was
correctly determined to be 10% PPD, whole person, apportioned at 5% PPD to the preexisting
condition and 5% PPD to the subsequent industrial injury.

29. A 5% PPD, whole person rating for the preexisting condition does not satisfy the
6% eligibility criterion of NRS 616B.578(3). The application for reimbursement must be
rejected, then, because the applicant has not satisfied each of the eligibility requirements of NRS
616B.578, as is required of the applicant. Tr., 40; 1-12.

30.  The application for reimbursement is therefore denied, because the applicant
failed to satisfy the requirements of NRS 616B.578(3).

DECISION OF THE BOARD

Based upon the Findings of Fact and Conclusions of Law set out above, the Board makes
it's decision as follows:

The determination of the Administrator of the Division of Industrial Relations is affirmed
by the Board for the Administration of the Subsequent Injury Account for Self-Insured
Employers. The applicant has failed to establish by a preponderance of the evidence that NRS
616B.578(3) was satisfied. Therefore, the application for reimbursement from the Subsequent

Injury Account for Self-Insured Public and Private Employers is hereby denied. The application
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was denied upon a motion by Ron Ryan, seconded by Emilia Hooks, made pursuant to NRS
616B.578(1) for denial of the claim. The vote was 4, in favor of the motion, none against the
motion, with no abstentions. Asa majority of those voting when a quorum of the Board was
present voted in favor of the motion, the motion was duly adopted.

Additionally, on July 8, 2010, the Board, having reviewed this Decision and after due
deliberation, upon the motion of Emilia Hooks, seconded by Joyce Smith, voted to adopt this
Decision, with Findings of Fact and Conclusions of Law, as the Decision of the Board.

The vote was 3 in favor and 0 against with 2 abstentions. Member Lau and Hoolihan
abstained because they were not members of the Board when this matter was heard and decided.

They took no part in the deliberat'?ns of this motion.

Dated this(¢) day of 75010,
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Certificate of Service

Pursuant to NRCP 5(b), I certify that I am an employee of the Law Offices of Zeh &
Winograd, and that on this date I served the attached, Findings of Fact Conclusions of Law And

Determination of the Board, on those parties identified below by:

Placing an original or true copy thereof in a sealed envelope,
postage prepaid, placed for collection and mailing in the United
States Mail, at Reno, Nevada:

Robert F. Balkenbush, Esq.
‘/' Thorndal Armstrong

Delk Balkenbush & Eisinger
6590 South McCarran Blvd. #B
Reno, NV 89509

John F. Wiles, Division Counsel

Department of Business and Industry
Division of Industrial Relations

1301 North Green Valley Parkway, Suite 200
Henderson, NV 89104

Personal delivery

Telephonic Facsimile at the following numbers:

Federal Express or other overnight delivery

Reno-Carson Messenger Service

Certified Mail/Return Receipt Requested

'\/- Robert F. Balkenbush, Esq.
Thorndal Armstrong

Delk Balkenbush & Eisinger
6590 South McCarran Blvd. #B
Reno, NV 89509

John F. Wiles, Division Counsel

Department of Business and Industry
Division of Industrial Relations

1301 North Green Valley Parkway, Suite 200
Henderson, NV 89104

i~CA
Dated this(:f:f Jday of August, 2010.

Karen

S:\KarenK\SIA\Decisions\7143010499\Findings of Fact R9.wpd
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