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TRANSCRIPT MINUTES

MEETING OF THE
STATE OF NEVADA
BOARD FOR THE ADMINISTRATION OF THE
SUBSEQUENT INJURY ACCOUNT FOR
SELF-INSURED EMPLOYERS

Wednesday, December 9, 2020
10:00 a.m.

3360 West Sahara Avenue, Suite 250
Las Vegas, Nevada, 89102

in the Executive Video Conference Room

(Due to concerns with COVID-19,

the meeting was conducted via telephone.)
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A PPEARANTCES

For the Board:

Cecilia Meyer (phone)
Board Chair, Board Member

Suhair Sayegh (phone)
Board Member

Sharolyn Wilson (phone)
Board Member

Donald Bordelove, Esq. (phone)
Deputy Attorney General
Board Counsel

For the Division of Industrial Relations:

Christopher A. Eccles, Esqg. (phone)

Counsel for DIR

For the Administrator of the DIR:

Vanessa Skrinjaric (Las Vegas)
Compliance Audit Investigator
Division of Industrial Relations
Workers' Compensation Section

Also Present:

Kasey McCourtney (phone)
CCMSTI

Kim Price, Esqg. (phone)
Lewis Brisbois Bisgaard & Smith
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ITEM
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Roll Call 5
Public Comment 6
Approval of Agenda
For Possible Action 6
Approval of Minutes for November 10, 2020
For Possible Action 6

Action on a Recommendation of the Administrator
of the Division of Industrial Relations for
Denial of the following requests for
reimbursement from the Subsequent Injury Account
for Self-Insured Employers.

a. MGLA-0035
Nugget Sparks, LLC dba Nugget Casino Resort
For Possible Action 12

Action on a Recommendation of the Administrator
of the Division of Industrial Relations for
Approval of the following request(s) for
reimbursement from the Subsequent Injury Account
for Self-Insured Employers.

a. 02D34B901770
LVMPD
For Possible Action 34

Action on a Recommendation of the Administrator
of the Division of Industrial Relations for
Approval of the following supplemental request (s)
for reimbursement from the Subsequent Injury
Account for Self-Insured Employers

a. 14475E615437
City of Sparks
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8. Additional Items:

a. General Matters of Concern to Board Members
Regarding Matters Not Appearing on the
Agenda 46

b. 0l1ld and New Business 48

¢. Schedule of Next Meeting. The following
dates have been scheduled in advance but are
subject to change at any time: January 20,
2021, February 23, 2021, March 24, 2021,
April 21, 2021, May 19, 2021, June 16, 2021,
July 21, 2021, August 18, 2021, September 15,
2021, October 20, 2021, November 17, 2021,
December 15, 2021.

For Possible Action 48

9. Public Comment 48
10. Adjournment

For Possible Action 49
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WEDNESDAY,

BOARD MEMBER MEYER:

call this meeting to order.

December 9th,

DECEMBER 9,

2020, 10:00 A.M.

-000-

All right. So we will

And today is Wednesday,

and this is the meeting of the Board of

Administration for the Subsequent Injury Account for

Self-Insured Employers.

We're going to have roll call.

you do roll call for us?

MS. SKRINJARIC:

Vanessa, would

Sure. So this is Vanessa

Skrinjaric on behalf of the Division of Industrial

Relations.

Cecilia Meyer?

BOARD MEMBER MEYER:

MS. SKRINJARIC:

BOARD MEMBER SAYEGH:

MS. SKRINJARIC:

BOARD MEMBER WILSON:

Here.

Suhair Sayegh?
Here.
Sharolyn Wilson?

Here.

MS. SKRINJARIC: Christopher Eccles?

MR. ECCLES: Here.

MS. SKRINJARIC: Donald Bordelove?

MR. BORDELOVE: Here.

MS. SKRINJARIC: And we have Kasey McCourtney

for CCMSI?

SIE BOARD MEETING

Wednesday,
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MS. MCCOURTNEY: Here.

MS. SKRINJARIC: And Kim Price from Lewis
Brisbois?

MR. PRICE: Yes, good morning.

MS. SKRINJARIC: Okay. And is there anybody
else on the phone?

Okay.

BOARD MEMBER MEYER: All righty. Item number 2
is public comment. The opportunity for the public
comment is reserved for any matter listed below on the
agenda as well as any matter within the jurisdiction of
the Board. No action on such an item may be taken by
the Board unless and until the matter has been noticed
as an agenda item. Comment from the public is limited
to three minutes per person.

Do we have anyone from the public who wishes to

speak?

MS. SKRINJARIC: Not here.

BOARD MEMBER MEYER: Okay. All right. We'll
move on to the approval of the agenda. Did everybody

get a copy of the agenda?
BOARD MEMBER WILSON: This is Sharolyn. Yes.
BOARD MEMBER SAYEGH: This is Suhair. Yes.
BOARD MEMBER MEYER: Okay. And does everybody,

or is there any questions or comments or anything about

SIE BOARD MEETING
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the agenda?

BOARD MEMBER WILSON: This is Sharolyn. I have
none.

BOARD MEMBER SAYEGH: Suhair. I have none.

BOARD MEMBER MEYER: Does somebody want to make
a motion to accept the agenda-?

BOARD MEMBER SAYEGH: This is Suhair. I'11
make the motion to accept the agenda for today's
Subsequent Injury Board meeting, December 9th, 2020.

BOARD MEMBER WILSON: This is Sharolyn. pr Atk
second that motion.

BOARD MEMBER MEYER: All righty. All in favor,
say "aye."

(Board members said "aye.")

BOARD MEMBER MEYER: So item number 4 is the
approval of the minutes from the November 10th, 2020
meeting. And did everybody get a copy of the minutes?

BOARD MEMBER WILSON: This is Sharolyn. Yes.

BOARD MEMBER SAYEGH: This is Suhair. Yes.

BOARD MEMBER MEYER: And is there any changes,
comments or questions about the minutes?

BOARD MEMBER WILSON: This is Sharolyn. I have
none.

BOARD MEMBER SAYEGH: Oops.

BOARD MEMBER MEYER: Bless you.

SIE BOARD MEETING
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BOARD MEMBER SAYEGH: Sorry. This is Suhair.
I have none. Thank you.

BOARD MEMBER MEYER: I have none, either. Can
I have as motion to accept the minutes?

BOARD MEMBER WILSON: This is Sharolyn. AN &)\
make a motion that we accept the minutes from the
Subsequent Injury, the Subsequent Injury meeting from
November.

BOARD MEMBER MEYER: 10th.

BOARD MEMBER WILSON: 2020.

BOARD MEMBER MEYER: All in favor -- oh, I'm
sorry. We need a second.

BOARD MEMBER SAYEGH: Yes, this is Suhair.
I'll second that motion.

BOARD MEMBER MEYER: Okay. Thanks. All in
favor, say "aye."

(Board members said "aye.")

BOARD MEMBER MEYER: All right. We'll move
down to item 5 with the first claim being --

BOARD MEMBER SAYEGH: Hold on. Excuse me.

MS. SKRINJARIC: Hold on. Excuse me. This is
Vanessa. Prior to the meeting, Mr. Price was willing to
allow numbers, item number 7 to go first, because it's a
supplemental.

BOARD MEMBER MEYER: Okay.

SIE BOARD MEETING
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MS. SKRINJARIC: So if you all don't mind.

BOARD MEMBER MEYER: Okay. Yes, that is fine.
So we will jump ahead to item number 7. And this is
claim number 14475E615437 for City of Sparks.

Vanessa, do you want to go over that for us?

MS. SKRINJARIC: Sure, if you want to do your
disclosures first?

BOARD MEMBER MEYER: Oh, ves. For Carson City,
CCMSI is the third-party administrator for our
self-insured account, but that will not affect my
decision today.

BOARD MEMBER WILSON: This is Sharolyn. I have
the same disclosure regarding CCMSI being the
third-party administrator for Washoe County, but that
will not affect my decision today.

MS. SKRINJARIC: Okey-doke. $So it is the
Administrator's recommendation to accept this second
supplemental request pursuant to NRS 616B.557 for the
right shoulder.

The total amount requested for reimbursement is
$84,823.68. The amount of reimbursement, after costs
were verified, is $84,559.19. An explanation of the
disallowance is attached to this recommendation memo.

This request was received from CCMSI on

October 19th, 2020. This claim was originally approved
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by the Board on July 20th, 2016.

This request contained reporting, payment
and/or billing for the following expenses:

PPD performed by Dr. Cestkowski on
February 18th, 2019, bill not paid until August 6, 2019;

Vocational rehabilitation services from
May 2nd, 2019 through July 27, 2020;

Vocational rehabilitation maintenance payments
from May 22nd, 2019 to September 27, 2020;

Vocational rehabilitation schooling from
June 3rd, 2019 through February 25th, 2020.

This employee began an online program with
Keiser University to be a security consultant. He
started on June 3rd, 2019. The program was to last 12
months. Job placement was to occur from June 2nd, 2020
to June 29th, 2020. Tuition was to be $28,512.00. Due
to no fault of his, the employee was unable to take
courses from September 30th, 2019 to November 24th,
2019. An extension of his vocational rehabilitation
program was requested and granted. The employee was
expected to finish his final class on August 30th, 2020
with job placement to occur on August 31, 2020 to
September 27, 2020. In the last report submitted by the
vocational counselor on July 27, 2020, the employee had

applied for a security manager position with Tesla. As

10
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this employee took a PERS disability retirement,

any job

he applies for must be approved through the PERS Board.

That's all.

BOARD MEMBER MEYER: Thank you, Vanessa.

Do the Board members have any questions about
this?

BOARD MEMBER WILSON: This is Sharolyn. I do
not.

BOARD MEMBER SAYEGH: Suhair. I do not.

BOARD MEMBER MEYER: All right. Would somebody
please make a motion on this claim.

BOARD MEMBER SAYEGH: This is Suhair. I'll

make a motion to accept this second
on claim number 14475E615437 in the
$84,559.19.

BOARD MEMBER WILSON: This
second that motion.

BOARD MEMBER MEYER:

supplement's request

amount of

is Sharolyn. 1I'll

All in favor?

(Board members said "aye.")
MS. MCCOURTNEY: Thank you. This is Kasey.
I'm going to jump off now.
MS. SKRINJARIC: Thanks, Kasey.
BOARD MEMBER MEYER: Okay. Thanks. Thank you.
MS. MCCOURTNEY: Happy holidays. Bye-bye.
BOARD MEMBER MEYER: You as well.
11
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BOARD MEMBER SAYEGH: Yeah, bye.

BOARD MEMBER MEYER: All right. So shall we
jump back to item 57?

MS. SKRINJARIC: Yes, please.

BOARD MEMBER MEYER: All right. This is for
Sparks Nugget's claim number MGLA-0035.

Vanessa, do you want to chat about that one?

MS. SKRINJARIC: Sure. Does anyone have any
disclosures regarding York Risk Services, et al.,
anyone?

No? Okay. It is the Administrator's
recommendation to deny this request pursuant to NRS
616B.557(3) and (4) and 616B.560(1) (a), (1) (b)), (1) (c)
and (2) for the left shoulder.

The total amount requested for reimbursement is
$53,566.60. The amount that should have been requested
is $53,512.60 due to a $54 error on the calculator
tapes. The amount of reimbursement, after costs were
verified, is $39,305.37. An explanation of the
disallowance is attached to this recommendation memo.

This request was received from Kim Price, Esqg.,
of Lewis Brisbois Bisgaard & Smith on August 30th, 2019.

The employee's prior history is taken from the
August 18, 2014 PPD report of Dr. Barainca and specific

medical records as noted.
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On September 18, 2007, an MRI of the employee's
left shoulder showed tendinosis of the supraspinatus
tendon as well as the bicipital tendon, joint effusion,
left shoulder soft tissue biceps tenodesis with superior
labral debridement, subacromial decompression, and
arthroscopic rotator cuff repair.

On December 16, 2008, Dr. Smith noted: One,
scaphoid nonunion with secondary advance collapse,
advanced arthrosis involving radiocarpal and midcarpal
compartments, multiple interlaminar osteochondral
bodies, extensive erosive and cystic changes throughout
the carpals, joint effusion and synovitis; two, advanced
first carpal metacarpal arthrosis; three, intramuscular
edema in thenar eminence. Imaging appearance suggest
subacute denervation change although the median nerve is
normal in signal intensity.

On January 24th, 2013, the employee was working
as a snow removal driver for the State of Nevada,
Department of Transportation. He slipped and fell,
injuring his left shoulder upon which he had received a
prior surgery.

On November 1, 2013, Dr. Malcarney performed a
left shoulder arthroscopy, revision subacromial
decompression, arthroscopic rotator cuff repair,

including subscapularis, global labral debridement and
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chondroplasty.

On July 16, 2014, a functional capacity
evaluation was performed in which the employee was
determined to be capable of light/medium work. The copy
provided by the applicant is of very poor quality and
the actual lifting requirement at line 4 cannot be
determined.

The employee saw Dr. Malcarney on July 22nd,
2014 to review the findings of the FCE. She agreed with
the findings and vocational rehabilitation was
recommended. His current work restrictions were
extended, although the report does not state what those
restrictions are. The report does state the employee
was using, quote, "25-pound dumbbells on his own at the
gym," end guote.

On August 18, 2014, Dr. Barainca performed a
PPD evaluation in which she found 5 percent whole person
impairment for the left shoulder. As the employee had a
prior nonindustrial injury, 50 percent of the impairment
was apportioned. This left 2.5 percent whole person
impairment which was rounded up to 3 percent whole
person impairment.

Present claim. The employee was hired as a
painter/drywaller on February 10th, 2016.

On November 7, 2016, the employee, a painter

14
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for the employer, was looking for a light switch in a
darkened steak house when he tripped over a bunch of
napkins or towels, landing on his outstretched left arm.
He reported it that same day.

On November 14, 2016, the employee sought
treatment at ARC Wellness and a C-4 Form was completed.
He was diagnosed with a left shoulder strain. The
employee informed ARC that his past history was positive
for two previous injuries and surgeries to the left
shoulder, one five years ago and one three years ago.
After the second surgery, the employee reported to ARC
that he had permanent restrictions of lifting less than
30 pounds with his left arm. X-rays of the left
shoulder were positive for surgical screws. This report
was received by the employer's third-party administrator
on November 16, 2016. The employee was referred for
physical therapy.

On December 23rd, 2016, the employee sought a
physiatry consultation with Dr. DeMordaunt. Due to
concerns about weakness in the shoulder-supporting
muscles, Dr. DeMordaunt requested cervical and left
shoulder MRIs and EMGs of the upper limbs to evaluate
for nerve injury.

On January 19 and 20, 2017, cervical and left

shoulder MRIs were performed. The left shoulder MRI
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showed a full-thickness complete supraspinatus tendon
tear with significant retraction, high-grade
partial-thickness articular-sided tear of the
subscapularis tendon with marked atrophy of the
subscapularis muscle belly and moderate atrophy of the
supraspinatus muscle belly, partial-thickness
articular-sided tear of the infraspinatus tendon
involving approximately 25 percent of the width of the
tendon, and circumferential labral degeneration.

The EMG performed on January 23rd, 2017 showed
no radiculopathy or brachial plexopathy of the left
upper limb.

On March 15, 2017, the employee saw
Dr. Malcarney who recommended surgery. On May 1, 2017,
a second opinion by Dr. Kalisvaart also recommended
surgery.

On June 22nd, 2017, Dr. Malcarney performed a
left shoulder arthroscopy, revision subacromial
decompression, global labral debridement, chondroplasty
and revision rotator cuff repair. The employee
underwent post-op physical therapy from July 13 to
October 17, 2017. A repeat MRI was performed on
November 3rd, 2017 and upper extremity EMGs were
performed on February 20th, 2018. Both were essentially

normal given the previous surgery. On February 21,
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2018, Dr. Malcarney released the employee as stable and
ratable. She placed him on a 10-pound lifting
restriction pending an FCE.

The FCE performed on March 19, 2018 placed the
employee in a sedentary work category with a lifting
restriction no greater than 5 pounds.

On May 22nd, 2018, the employee was seen by
Dr. Berg for a PPD evaluation. Dr. Berg noted that the
employee had a prior history of injury to the examined
body part. However, he was not provided any previous
medical records or PPD reports from which he could
apportion the prior injuries. At that time, Dr. Berg
recommended 13 percent whole person impairment for the
left shoulder, unapportioned.

It appears that Dr. Berg was asked to apportion
the employee's prior injuries based on medical records
provided after his initial PPD evaluation. It is
believed that he apportioned 7 percent whole person
impairment to the prior injuries. However, the

applicant did not submit Dr. Berg's addendum as part of

its submission. Upon request from DIR, the applicant
stated, quote, "it cannot be located at this time," end
quote.

On September 23rd, 2018, Dr. Berg was again

asked to further review the records after receipt of
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Dr. Barainca's August 18, 2014 PPD report which assigned
a 5 percent whole person impairment to the prior
nonindustrial and industrial injury. Dr. Berg
determined that the injured employee had a net 4 percent
whole person impairment in either of two ways:

1. 7 Percent, from Dr. Berg's addendum, minus
3 percent, 2014 awarded PPD after apportionment, leaves
a net 4 percent; or

2. 13 percent, Dr. Berg 's original award,
minus 5 percent, 2014 award before apportionment, leaves
8 percent then apportion 50 percent leaves a net
4 percent.

The employee took the 4 percent whole person
impairment PPD award in a lump sum.

It should be noted that Dr. Berg's PPD was
incorrect. The employee should have received 8 percent
whole person impairment. Dr. Berg found 13 percent
whole person impairment less the prior awarded 5 percent
whole person impairment leaves a net 8 percent whole
person impairment. This is addressed in the Subsequent
Injury Fund review completed by Katherine Godwin, BSN,
RN, DIR Medical Unit Chief.

It does not appear that vocational
rehabilitation was offered in this claim.

Findings. The injured employee had a
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nonindustrial left arthroscopic shoulder rotator cuff
repair in 2005. In 2013, he had a left shoulder
arthroscopy, revision subacromial decompression and
arthroscopic rotator cuff repair. At the time of his
accident in 2016, the surgery he required was a revision
subacromial decompression, global labral debridement,
revision rotator cuff repair. This involved more
intensive physical therapy. While no medical report was
provided stating such, the Administrator believes the
compensation was substantially greater as a result of
the combined effects of the preexisting injury and the
subsequent injury.

Therefore, NRS 616B.557, subsection 1, has been
satisfied.

On August 18, 2014, Dr. Barainca penned a PPD
report in which she awarded a 5 percent whole person
impairment for the left shoulder. This was apportioned
by 50 percent for a prior nonindustrial injury,
resulting in a net 2.5 percent whole person impairment,
which was rounded up to 3 percent whole person
impairment. This PPD was performed in Nevada under the
5th Edition of the Guides. The 5 percent whole person
impairment does not meet the 6 percent whole person
impairment requirement.

The applicant submits on the D-37 Form that the
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prior impairment is 7 percent whole person impairment.
The applicant did not submit a report to substantiate
this. The applicant submitted an addendum by Dr. Berg,
who initially was not provided the prior 5 percent PPD
awarded by Dr. Barainca. It can only be assumed that
Dr. Berg tried to apportion the prior injury because he
initially did not have the appropriate records.
However, the following regulation is on point regarding
apportionment.

NAC 616C.490, apportionment of impairments.

Subsection 3. A precise apportionment must be
completed if a prior evaluation of the percentage of
impairment is available and recorded for the preexisting
impairment.

Subsection 5. If precise apportionment is not
available, and the rating physician or chiropractor is
unable to determine an apportionment using the Guides as
set forth in subsection 4, an apportionment may be
allowed if at least 50 percent of the total present
impairment is due to a preexisting or intervening
injury, disease or condition. The rating physician or
chiropractor may base the apportionment upon x-rays,
historical records and diagnoses made by physicians or
chiropractors or records of treatment which confirm the

prior impairment.

20
SIE BOARD MEETING
Wednesday, December 9, 2020




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

As a prior rating of 5 percent whole person
impairment was available, was performed in Nevada, under
the 5th Edition of the Guides, it was appropriate to use
this as a definitive record of the employee's prior
impairment rather than attempting to discern it from
medical records.

Additionally, Katherine Godwin, BSN, RN, DIR
Medical Unit Chief, states, quote:

"The second question asks for an explanation
regarding why the insurer's reliance on the 7 percent
after the subsequent injury was incorrect to determine
if they qualify for subsequent injury relief of
6 percent whole person impairment, i.e., the prior
rating on record was documented at 5 percent whole
person impairment.

"It should be noted that Subsequent Injury fund
eligibility requires an initial injury meet at least a
6 percent whole person impairment. The first PPD report
indicates 5 percent whole person impairment was assigned
for the left shoulder. The insurer seems to rely on the
second rater's assignment of 13 percent whole person
impairment, which was originally apportioned 50 percent
resulting in 7 percent whole person impairment for the
subsequent injury. As the requirement relies on

impairment of the initial PPD, the subsequent PPD rating
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is not used to establish the minimum of 6 percent whole
person impairment.

"There are significant apportionment errors
identified in the second rater's addendum submitted
after additional information was provided for review.
In the addendum, the rater calculates his rating two
different ways, both resulting in a net increase of
4 percent whole person impairment. Unfortunately,
neither of the methods he describes appropriately apply
NAC 616C.490. The regulation clearly allows a rater to
apportion at least 50 percent only if precise
information is not available. 1In this case, according
to subsection 3 of NAC 616C.490, a precise apportionment
must be completed if a prior evaluation, PPD rating, is
available and recorded for the preexisting impairment.
The previous PPD report is available and records
5 percent whole person impairment of the left shoulder.

"Therefore, in my opinion, the injured
employee's claim does not meet the requirements for
reimbursement by the Subsequent Injury Fund at this
time. The injured employee's first PPD impairment
rating was assigned 5 percent whole person impairment.
This does not meet the minimum of 6 percent whole person
impairment required for consideration.

"Emphasis added."”
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Therefore, NRS 616B.557, subsection 3, has not
been satisfied.

The D-37 completed by the applicant states the
employer became aware of the employee's permanent
physical impairment on April 11th, 2017. The employee
never returned to work for the employer after April 11,
2017. He remained on temporary total disability from
that time until May 1st, 2018. It does not appear that
the employee returned to work for the employer after
that time period.

Therefore, NRS 616B.557, subsection 4, has not
been satisfied.

Subsection 5 does not need to be satisfied in
order for this claim to be considered for reimbursement
since the date of injury is after the October 1, 2007
change in the requirements of the statute.

Therefore, NRS 616B.557 has been satisfied.

On January 4th, 2016, the employee filed online
to be an Engineer 1 at the Sparks Nugget. It appears
that a three-page handwritten application for Engineer
Drywall was completed by the employee. On page 1, the
date listed is 2-10-16. On page 3, the date signed by
the employee is May 3rd, no year. No explanation is
given for this discrepancy.

The employer also provided a form titled

23
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